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Glossary of terms

First Nations On the advice of our First Nations member groups, we generally refer to First Nations 
people. We do use the terms Aboriginal or Indigenous people when we are drawing 
from a report or data where First Nations people have been described this way.

Indigenous Data Sovereignty and 
Indigenous Data Governance

Indigenous Data Sovereignty ‘refers to the right of Indigenous people to exercise 
ownership over Indigenous data’ and Indigenous data governance ‘refers to the right 
of Indigenous peoples to autonomously decide what, how and why Indigenous Data 
are collected, accessed and used’.1 It can be contrasted with ‘BADDR’ data use that is 
Blaming, Aggregate, Decontextualised, Deficit, Restricted.2

Māori and Pasifika Māori and Pasifika is used as a term to describe people who are of Māori 
and from Pacific Island Nation backgrounds e.g Cook Islands, Samoa, Tonga, Tuvalu.

Multicultural children and 
young people

This term is used to refer to children and young people who are of 
refugee and migrant backgrounds, including those born in Australia, 
and whose cultural, ethnic and racial diversity distinguishes them from 
those recognised as white people (see definition of ‘White people’ below).

Over-criminalisation A person is over or unfairly criminalised if they are subject to police or legal system 
contact (including stop, question, search, arrest, prosecution, detention) when such 
contact is inappropriate, unnecessary, unjustified or an alternative non-criminalising 
response could or should have been made available.

Over-representation A group of people is over-represented in the criminal legal system if they are more 
likely to be in contact with the system than their group’s proportion in the population 
would predict.

Racial profiling The disproportionate and unreasonable use of police investigative (or other such) 
powers against particular First Nations and racialised groups compared with 
white people.

Racialised communities In this report the term ‘racialised’ is used to draw attention to the process of social 
construction in which some people are constructed as having a ‘race’, such as ‘white’ 
or ‘black’. Racialised communities are communities of people who are constructed as 
non-white in Australian culture, where ‘whiteness’ is constructed as unremarkable.

Restorative justice Restorative justice is a theory of justice that focuses on repairing the harm caused by 
crime and wrongdoing to the people most immediately affected and the community. 
It is an alternative to retributive justice which requires authorities to respond to 
crime with punishment to maintain social order, promote individual and collective 
deterrence and to denounce the harm.

Under-representation A group of people are under-represented in housing, education, health or employ-
ment if they are less likely to be safely housed, educated, or employed or receive 
adequate healthcare than their group’s proportion in the population would predict.

Young person (up to 25yrs) Unless noted otherwise, ‘young person’ refers to a person who is 25 years or younger.

White people In this report, we use the term ‘white’ people to refer to people who are racialised 
as white. We recognise that no terms that describe race, ethnicity or identity are 
sophisticated enough to capture all nuances.
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Every child and young person in victoria deserves the care, 
opportunities and support necessary for them and their families 
to flourish. Right now, however, some victorian children 
and young people are not getting this vital government and 
community support and are instead funnelled into the criminal 
justice system.

In Victoria, five of the most over-represented groups in the criminal 
justice system are:

• First Nations children and young people;
• Multicultural children and young people;
• Children who live in out-of-home residential care;
• 18 – 25 year olds; and
• Girls and young women with complex needs.4

Victoria’s overall youth incarceration rate is falling, but 
certain young people still come into contact with the 
justice system at disproportionately high rates. They 
are over-represented in police contacts and youth 
detention, and they are under-served by government 
and community services. Victoria’s criminal justice 
system, and the systems that operate alongside it, are 
not working for these young people.3

This document contains an Action Plan to end the 
over-representation of these groups in our criminal 
justice system. It is based on two years of collective 
work and reflects our shared practice experience and 
the current evidence base. The benefits of implementing 
this Action Plan will extend to all Victorians, not just 
those directly harmed by over-representation.

Executive summary

The core of the problem

We show that the over-representation of particular young people is due 
to failings in the current capacity of key government agencies, statutory 
institutions and community organisations to respond to the needs of 
these young people and their families. These young people are:

• Over-represented in police and criminal justice system contact
• Under-represented in the provision of essential services (such 

as access to housing, healthcare, education and employment).

This means that changes to the criminal justice system alone will 
not end over-representation. We need a response that is sufficiently 
sophisticated to address the entire range of intersecting systemic 
and structural issues that keep these five cohorts over-represented.

This Action Plan focuses on the common overlapping 
systemic and structural factors that cause the over-rep-
resentation of these young people in the criminal justice 
system. We often talk about preventing ‘youth crime’ as 
if young people are the sole problem.

In contrast, this Action Plan focuses on the systems 
that are not working for these young people (10-25 
years) and their families. Youth crime prevention is a 
necessary by-product of this focus.
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The over-representation of these five groups of young 
people in the criminal justice system is an urgent 
problem that requires our immediate attention. 
Our Action Plan is the most effective way to enable deep 
cross-sectoral collaboration; tackle shared systemic 
drivers; and redirect our efforts and finite resources to 
prevention and addressing under-representation.

By committing to this Action Plan, we acknowledge 
the urgency of this problem and the collective action 
necessary to end it.

Figure 1: Whole of government and six portfolio areas of focus in SJ4YP’s Action Plan.

What needs to be done?

To end the over-representation in the criminal justice system of the five 
identified youth cohorts, we have developed this Action Plan which 
contains nine (9) whole of government asks and forty (40) asks within 
six (6) individual portfolio areas.

This Action Plan is a culmination of the diverse practical experience 
of the members of Smart Justice for Young People (SJ4YP) and our 
current knowledge about over-representation and its systemic and 
structural drivers.5

The asks in our Action Plan address the six interdependent systemic 
and structural conditions that continue to maintain the over-represen-
tation of particular young people in the criminal justice system [see 
Figure 2]6 at the key points of: 

• crime prevention;
• early intervention; 
• the civil and criminal justice response; and 
• community reintegration.

They are also underpinned by the following five principles: non-dis-
crimination; the best interests of a child; the right to life, survival and 
development; children’s right to participate in decisions affecting them; 
and self-determination.
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Figure 2: Six interdependent (structural and systemic) conditions that we need to positively shift to end the  
over-representation of the five youth cohorts in the criminal justice system.
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How to read this action plan

This Action Plan builds on crucial work demonstrating the structural, 
historical and colonial injustices that contribute to over-representation, 
and localised programming and service solutions.7 It also acknowl-
edges the important work already underway in response to these 
problems within the justice system, for example the Yoorrook Justice 
Commission, South Sudanese Australian Youth Justice Expert Working 
Group and Framework to Reduce the Criminalisation of Children in 
Residential Care.8 

Based on available evidence, best practice and our experience, we 
have identified common and overlapping system issues (root causes) 
that are perpetuating the over-representation of all the five youth 
cohorts in the criminal justice system including: 

• the application of certain criminal and civil justice and 
correctional laws, policies and practices; 

• over-policing; 
• the way decision-makers exercise their discretion; 
• the way crime prevention and community reintegration are 

currently dealt with;
• over-reliance on police by community-based institutions to 

deal with challenging behaviour by young people; 
• the way families are supported; and 
• government funding to, and service decisions by, community 

organisations.9 

Our Action Plan highlights how simultaneously fixing these issues will 
deepen the impact of key government work underway.

This Action Plan is for all decision-makers involved with children 
and young people: government and the government funded commu-
nity sector. Ending over-representation requires our immediate and 
sustained collective and coordinated attention.

SJ4YP is a coalition of over fifty leading Victorian social services, 
health, legal and youth advocacy organisations, calling for evidence-
based and effective responses to children and young people involved 
in the criminal legal system. It is co-convened by Youthlaw and 
Westjustice. The coalition provides a coordinated and expert voice on 

This Action Plan is an unprecedented and collective effort 
to focus attention on the systemic and cross-sectoral 
factors underpinning the over-representation (and 
under-representation) of some children and young people.
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youth justice initiatives and reforms so that children and young people 
will have the best chance to succeed in life, supported by their families 
and their communities. Victoria Legal Aid (VLA), the Victorian Human 
Rights and Equal Opportunity Commission (VEOHRC) and Commission 
for Children and Young People (CCYP) participate as observers. This 
Action Plan was created by one of SJ4YP’s working groups. Working 
Group members include: Youthlaw, WestJustice, Victorian Mental 
Illness Awareness Council, Koorie Youth Council, Police Accountability 
Project, Inner Melbourne Community Legal Centre, Centre for 
Excellence in Child and Family Welfare, Centre for Multicultural Youth, 
Centre for Innovative Justice, Federation on Community Legal Centres 
(Vic) Inc, Victorian Aboriginal Legal Service, Human Rights Law Centre, 
Youth Support and Advocacy Service, Youth Affairs Council Victoria, 
Jesuit Social Services, Justice Reform Initiative, Dr Tamar Hopkins, 
Victorian Council of Social Services, Dr Nesam McMillan, Associate 
Professor Diana Johns, and Associate Professor Anne-Marree 
Fenech. A special thanks to Professor John Tobin from the University 
of Melbourne as well for his time and expertise as we developed this 
Action Plan; Eva Lazzaro of SJ4YP; and the School of Social and Political 
Sciences, University of Melbourne, for research assistance support.

This Action Plan supports the implementation of remaining recom-
mendations contained in the following reports and is designed to 
work with them:

• CCYP’s Keep Caring, Out of Sight, Our Youth, Our Way10

• Parliamentary Inquiry into Victoria’s Criminal Justice System
• Royal Commission into Aboriginal Deaths In Custody
• Royal Commission into Victoria’s Mental Health System
• Koorie Youth Council’s Ngaga-Dji Report
• Finding into the passing of Veronica Nelson
• Finding into the passing of Tanya Day
• Yoorrook Justice Interim Report.

We acknowledge and pay our respects to the custodians of the lands 
on which we work and recognise that sovereignty was never ceded.

Where do we begin?

Based on recent reforms, strategies, policy platforms and public state-
ments, this Action Plan assumes those working in government, statu-
tory organisations and community organisations, whose work engages 
with 10–25 year olds and families affected by young people’s over-rep-
resentation in the criminal justice system, share a commitment to:

• Equality and non-discrimination
• Addressing over-representation of First Nations children and 

young people; multicultural children and young people; children 
living in residential care homes; 18–25 year olds; and girls and 
young women with complex needs

• Detention as a last resort
• Minimising re-offending
• Enabling the wellbeing and social integration of children and 

young people who offend
• The use of evidence to inform policy and practice
• Collaborating with all relevant actors including young people
• Self-determination for First Nations children and young people
• Having a criminal justice system that maintains public safety and 

uses State resources efficiently.

https://ccyp.vic.gov.au/assets/Uploads/CCYP-Keep-caring-summary.pdf
https://ccyp.vic.gov.au/assets/Publications-inquiries/out-of-sight-inquiry-report-summary-Web.pdf
https://ccyp.vic.gov.au/inquiries/systemic-inquiries/our-youth-our-way/
https://www.parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
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Action plan: 
Ending over-representation in 
the criminal justice system
Whole of Government Asks

The Framework, and action to implement the Framework, 
should be centred on the following principles:

• Prohibition against all forms of discrimination

• Best interests of the child

• Right to life, survival and development

• Young peoples’ right to participate in decisions 
that affect them

• Aboriginal self-determination.

This Framework would build on reform already underway, 
based on shared commitment and responsibility across 
government and service providers under Wirkara Kulpa 
2021–2031 and the Framework to reduce criminalisation of 
young people in residential care.

The Framework would also incorporate and align with other 
key government policies, including:

• Our promise, Your future: Victoria’s youth strategy 
2022–2027 | Victorian Government

• Youth Justice Strategic Plan 2020-2030 | Department of 
Justice and Community Safety Victoria

• Corporate Plan 2022-26 | Department of Justice and 
Community Safety Victoria

• Crime Prevention Strategy | Community Crime 
Prevention Victoria

• DJPR-Strategic-Plan-2021-25

• Roadmap for Reform: Strong Families, Safe Children | 
Department of Families Fairness and Housing Victoria

ASK ONE:
The Victorian Government develop and implement a  
cross-ministerial portfolio and cross-departmental 
Framework to end the over-representation of the five  
youth cohorts in the criminal justice system.

This Framework would set and coordinate all actions across 
government, statutory agencies and government-funded 
organisations and address criminalising processes and 
systemic over-representation across the following domains:

• Criminal and civil justice systems – understand the 
systemic drivers of over-representation and prioritise 
outcomes that work

• Policing – ending policing practices that lead to 
over-representation

• Children, families and their communities – Enabling 
families, carers and communities to get the help they 
need when they need it to support young people

• Housing and material needs – Ensure all children, young 
people and their families have access to safe, stable, 
affordable housing

• Health and wellbeing – ending practices which crimi-
nalise health and wellbeing issues and recognise and end 
systemic barriers to accessing meaningful support

• Education – ending education practices that lead to 
criminalisation and increase school inclusion.

This Framework would coordinate decisions and investments 
that affect the life course of young people and their families 
over-represented in the criminal justice system from preven-
tion through to reintegration across these domains.

Responsibility would be spread across the Department 
of Justice and Community Safety (DJCS), Department of 
Education (DE), Department of Health (DH), Department 
of Families, Fairness, Housing (DFFH) and Department of 
Jobs, Skills, Precincts and Regions (DJSPR). DFFH should 
lead this response, as it has the expertise coordinating and 
commissioning social services to support families with 
complex needs.

ASK TWO:
Government develops and adopts outcomes measures 
to monitor and report on progress towards achieving the 
proposed Framework in Ask One. These outcomes measures 
should be linked to the existing Youth Strategy Outcomes 
Framework and:

• Relate clearly to the decision making principles 
outlined in Ask One

• Comply with Indigenous Data Sovereignty and 
Indigenous Data Governance principles

• Legislation should be introduced to mandate regular data 
collection, analysis and public reporting by the respon-
sible departments and statutory agencies11

• The data collection and reporting process should begin 
with the establishment of baselines

• Include cost expenditure and avoidance.

ASK THREE:
Regularly assess the impact of proposed law reform, policies, 
and practices on groups affected by over-representation 
including genuine consultation and feedback as to the 
outcomes of those consultations as part of the Framework 
and adopted outcomes.12

ASK FOUR:
Ensure services are adequately funded, over time, to 
enable deep collaboration and collective impact under 
the Framework by:

• Including the framework as a key criterion across all 
government funding and programming in time for 
the 2024-25 Victorian Budget for new and renewed 
funding opportunities including but not limited to 
crime prevention funding, youth justice funding, 
education and health

• Long-term contracts for government-funded community 
service organisations. The Productivity Commission 
recommends 7 years.

• Introducing funding models that support systems change.

ASK FIvE:
Mandate all government and government-funded community 
delivered services across justice, policing, education, health, 
housing, child and family services to regularly undertake 
foundational and booster training on cultural safety, anti-
racism, gender inequity, and trauma-informed practice as 
part of the Framework.13

ASK SIx:
Progress implementation of ‘Our promise, Your future: 
Victoria’s youth strategy 2022-27’ by strengthening the Office 
for Youth’s coordination role and investing in the youth and 
adjacent sectors to implement the strategy.

ASK SEvEN:
Commit to genuine First Nations self-determination and 
community control. This means prioritising the actions that 
First Nations people say will enable self-determination and 
end over-representation and under-representation, including 
power, money and resource transfer and sharing.14

ASK EIGHT:
Develop a whole-of-government Multicultural Youth Justice 
Strategy, that sits alongside the existing Framework to End 
the Criminalisation of Young People in Residential Care and 
Wirkara Kulpa.

ASK NINE:
Bring Community Crime Prevention and Community 
Reintegration Support into the DFFH portfolio for 10-25 
year olds. Shared responsibility between DJCS and DFFH 
will enable the creation of collaborative responses e.g. 
Youth Justice Community Support Service and Putting 
Families First.15

https://www.vic.gov.au/victorias-youth-strategy-2022-2027
https://www.vic.gov.au/victorias-youth-strategy-2022-2027
https://www.justice.vic.gov.au/youth-justice-strategy
https://www.justice.vic.gov.au/corporate-plan-2022-26
https://www.crimeprevention.vic.gov.au/crime-prevention-strategy
https://djsir.vic.gov.au/__data/assets/pdf_file/0020/2211860/DJSIR-Strategic-Plan-2023-to-2027.pdf
https://www.dffh.vic.gov.au/publications/roadmap-reform-strong-families-safe-children
https://www.vic.gov.au/victorias-youth-strategy-2022-2027
https://www.vic.gov.au/victorias-youth-strategy-2022-2027
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criminal and civil justice systems16

Access to diversionary options, access to therapeutic and communi-
ty-based sentencing options, civil and criminal summary and indictable 
prosecution outcomes, fine issuance and enforcement outcomes, 
victims of crime applications and outcomes, family violence and 
personal safety outcomes, and legal assistance outcomes.

children, families and their community

Child removal and placement in residential care data; involvement 
with the community and statutory care and protection system and any 
intersecting cross-over into the criminal justice system including level 
of police contact; and, education, health, employment and exit from 
care outcomes.

Health and wellbeing

Service access and outcome data throughout the health, mental health, 
alcohol and other drug support systems, self-harm and suicide data.

Spotlight: Ask Two

Government develops and adopts outcomes measures 
to monitor and report on progress towards achieving the 
proposed Framework in Ask One. Outcomes measures 
should include:

Housing and material needs

Service access and outcome data relating to homelessness and 
material needs support.

Policing

Pedestrian and vehicle stops, searches, requests to move-on, arrests, 
detention in police custody, use of force, family violence call outs, 
action on family violence breaches, cautions, recommendations for 
diversion, action on missing person reports, complaints along with 
perceived racial appearance, First Nations status, gender appearance 
and child protection status.

Education

Number of, and grounds for, student absenteeism, formal and informal 
suspensions, and expulsions, to monitor patterns of student groups 
disengaging, detaching or being removed from school, Parkville 
College outcomes, TAFE and University course completion.
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ASK TEN:
• Raise the age of criminal responsibility to 14 years of age 

with no exceptions within this term of government.

• Raise the minimum age of detention to at least 16 years, 
in line with UN recommendations.

• Amend the Bail Act 1977 (Vic) to implement Poccum’s 
Law 85 beginning with children and young people 
aged 10-25.86

• Raise the jurisdiction of youth justice to 25 years old 
in line with Victoria’s Youth Strategy: Our Promise, 
Your Future.

• Resource proper consultation with affected groups.

• Stage implementation starting with supervised bail and 
start using Cherry Creek Youth Justice Centre for both 
remand and sentenced young people over 18 years old.

• Remove the need for police consent for diversion for 
10-25-year olds.87

• Require police to provide reasons where they have not 
proceeded by way of summons per s 345 of the Children, 
Youth and Families Act (CYFA) in the forthcoming Youth 
Justice Act Bill.

• Repeal the mandatory and presumptive uplift provisions 
for category A (non homicide offences) and category B 
offences contained in the CYFA in the forthcoming Youth 
Justice Act Bill as per recommendation 13 of the May 
2022 Youth Justice Statutory Review.

• The forthcoming Youth Justice Bill Act, Criminal 
Procedure Act 2009 (Vic), Sentencing Act 1991 (Vic), 
and Bail Act 1977 (Vic) should include formal acknowl-
edgement of the unique systemic factors which lead to 
the over-representation of particular youth cohorts in the 

justice system, and the need for decision makers under 
these Acts to take active steps wherever possible to 
redress and reduce this over-representation.

ASK ELEvEN:
• Improve the way youth victims are currently identified 

and supported to recover (including where they have also 
offended) and ensure that the system is child-centred, 
gender, culture and trauma informed and meeting their 
needs, in particular those who are over-represented in 
the criminal justice system.

• The CCYP and Commissioner for Aboriginal Children 
and Young People in conjunction with other key statutory 
organisations including the Victorian Equal Opportunity 
and Human Rights Commission (VEOHRC), Victoria 
Police, Crime Statistics Agency (CSA) and Victims of 
Crime Commission engage with media outlets on issues 
of youth crime and the serious harms that can be caused 
through incomplete and/or inaccurate reporting to 
Victorians impacted and affected by over-representation 
in consultation with community organisations.

• Increase the mandate of the Youth Referral and 
Independent Person Program (YRIPP) to 25 and require 
that the option of an Independent Person is provided 
to any young person under 18 years even when a 
parent/guardian is available. Mandate pre-interview 
legal assistance and post interview legal and non-legal 
referrals, considering information sharing and privacy 
considerations.

• Victorian Government fully implement the Optional 
Protocol to the Convention against Torture and other 
Cruel, Inhuman or Degrading Treatment or Punishment 
(OPCAT) in relation to treatment and conditions in police 
custody, prison and other places of detention, including 

Domain 1:  
criminal and  civil justice systems

the establishment of a National Preventive Mechanism 
whose operations, policies, frameworks and governance 
are culturally appropriate and safe for First Nations 
people and other criminalised racial groups.

• Youth Justice and Corrections Victoria end solitary 
confinement for people aged 25 years and under.

• Ensure all children and young people 25 years and under 
are eligible to apply for parole and able to be represented. 
The Charter of Human Rights and Responsibilities Act 
2006 (Vic) and rules of natural justice should apply and 
allow for applicants to be legally represented.

• The Office of Public Prosecutions (OPP) introduce a new 
Director’s Policy regarding the best practice treatment 
of child and youth victims, witnesses and those who are 
accused, where they are the prosecuting agency.

• Mandate full physical, mental, language, neurological 
and cognitive health checks to all young people under 
25 entering into custody to ensure proper throughcare 
(whilst in the criminal justice system) and post care (once 
they formally depart the criminal justice system).

ASK TWELvE:
Prohibit the imposition of Personal Safety Intervention (PSIO) 
and Family Violence Intervention Orders (FVIO) and infringe-
ment notices against children under 14 years old.

ASK THIRTEEN:
Legislate to implement binding enforcement reviews as 
advised under Recommendation 17 of the Fine Reform 
Advisory Board’s (FRAB) Report.

ASK FOURTEEN:
Victorian Government legislate to expand CAYPINS for 
18-25 year olds.

ASK FIFTEEN:
DJCS implement Recommendation 9 of the FRAB report 
to increase the accessibility and sustainability of the Work 
and Development Permit (WDP) scheme and resource WDP 
sponsors, so more financially disadvantaged young people 
can deal with fines.

ASK SIxTEEN:
DJCS promote and expand the COVID-19 fines concession 
scheme to all fines to enable financially disadvantaged young 
people to pay a reduced amount and exit the system.

ASK SEvENTEEN:
The Victorian Government undertake a broad ranging 
review of the effectiveness (including cost recovery) of 
the Infringement and Demerit Point System in discouraging 
anti-social behaviour of 10-25 year olds and promoting safety, 
fairness and community welfare.88

ASK EIGHTEEN:
Implement the recommendations of the PIPA Report89 
relating to improving where a victim has been incorrectly 
identified as a perpetrator of family violence and Smart 
Justice For Women (SJFW) recommendations, particularly its 
policing recommendations.90

ASK NINETEEN:
DFFH, DH and DE develop an whole of school and family 
approach to addressing underlying safety and wellbeing 
needs and end the over-reliance on PSIO’s in school settings, 
particularly against children over-represented in the criminal 
justice system.
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In Victoria, criminal justice and correctional law and policy 
decisions have directly or indirectly contributed to the 
over-representation of the five groups of young people. 
The criminal justice system extends from the first contact 
with police, appearance in court right through to parole 
and/or transfer to adult prison.

We have also seen policy and legislation enacted based on a ‘tough on 
youth crime’ rhetoric rather than evidence of what works. Reforms and 
practices we are most concerned about include:

• The introduction of serious youth offender legislation and new 
category A and B offences in 201891

• Relentless, sensational and at times inaccurate media reporting
• Harsh criminogenic conditions in youth custody (as opposed to 

rehabilitative) including rolling lockdowns due to staff shortages
• Transfer of children to adult custody
• Lack of awareness/consistency in police bail decision-making 

discretion at station level
• Non-adherence to the presumption in favour of summons 

contained in s345 of the Children, Youth and Families Act 2005 
(Vic) (CYFA)

• Need for prosecution consent to diversion and police consent 
for cautions

• Lack of respect for the presumption of doli incapax92

• Criminalisation of under 14 year olds
• The introduction of strict bails laws in 2013, 2017 and 2018.
• Erosion of the “dual track” system which enables a young 

person aged 18-21 at the time of their sentence to be detained 
in a Youth Justice custodial centre, as opposed to adult prison, 
if assessed as suitable.

The changes to the Bail Act 1977 (Vic) introduced in 2018 have made 
it harder for young people to get bail and have disproportionately 
impacted women, particularly Victorian First Nations women. Young 
people have borne the burden of a defective bail system, which was 
still dealing with the compound effect of the 2013 bail changes and 
then the 2016 reforms which had little time to take effect.93

The problem of the 2018 changes has been well articulated through 
the Parliamentary Inquiry into the Criminal Justice System, Coronial 
Inquiry into the death of Veronica Nelson and the Yoorrook Justice 
Commission.94 We welcome the announcement of bail changes by the 
Victorian Government earlier this year and introduction of the Bail Act 
Reform Bill.95 We also acknowledge the tireless and generous advocacy 
of Uncle Percy Lovett and Aunty Donna Nelson and the rest of Veronica 
Nelson’s family without whom change in the Bail space may not have 
occurred.96 Often young women are charged with minor crimes, but 
still are remanded. Minor crimes leading to remand include drug 
offences, theft and property offences, public nuisance and unlawful 
assembly. The period of remand can lead to homelessness, separation 
from children and other vital protective factors. It can also force people 
into unsupported drug withdrawal leading to their death (e.g. Veronica 
Nelson). The risks that young women present with during applications 

 Case study 4: Mahmud156 

Mahmud (not his real name) 
is 17, he goes to high school 
and lives with his family in 
outer Melbourne.

He was charged with intentionally 
cause injury in circumstances of 
gross violence, on a complicity 
basis for filming a fight that 
broke out. The circumstances 
of the incident were serious, 
but there was no evidence 
of any agreement, plan or 
understanding between Mahmud 
and his co-accuseds, the footage 
does not depict him intentionally 
assisting, encouraging or 
directing the commission of the 
offence and other people are 
shown to be filming as well who 
were not charged. Despite not 
being alleged to have committed 
or encouraged any violence, 
Mahmud was initially refused bail 
because of the seriousness of 
the charge. As a result, Mahmud 
spent 136 days in remand.

Because of the uplift presumption 
the matter was adjourned to 
a committal and a summary 
jurisdiction application was 
listed. This created delay for time 
to prepare evidence and disclo-
sure materials, and a complainant 
examination.

Ultimately a discontinuance was 
accepted and all the charges 
were withdrawn. While this is 
a just outcome for Mahmud, 
because of the Category A charge 
influence on the bail deci-
sion-maker in the first instance, 
Mahmud spent 136 days in 
remand at a young age; because 
of the uplift process the matter 
took almost a year to resolve.
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for bail are more likely to be indicators of disadvantage and marginali-
sation, in particular, housing instability, impoverishment and drug use, 
rather than risks to community safety.

18-25 year-olds

In recent years, youth crime prevention has been focused on 10-17 
year olds. However, young adult offenders (18-25 years-olds) are 
over-represented in Victoria’s criminal justice system. Young adults 
make up 15 percent of Victoria’s adult population but 22 percent of 
offenders in the Magistrates Court and 25 percent of offenders in the 
higher courts.97 More than half (53 percent) of young adults return to 
prison within two years. This recidivism rate is more than 8 percent 
higher than the general population,98 suggesting that the current 
criminal justice system is not adequately responding to the unique 
developmental needs of young adults. It is well established that brain 
development continues until at least a person’s mid-20s, often up to 30. 
Young adults are statistically greater risk takers and are more likely to 
be influenced by peers and less future-oriented than older groups 
— this has an impact on behaviours and attitudes.99

With the exception of youth imprisonment to aged 20, most youth 
justice policy is directed to people under 18.100 This means young 
people over the age of 18 miss out on the Youth Justice Group 
Conferencing and Diversion Programs and other critical programs 
designed to support young people whose brain development has 
not reached maturity (25-30 years old).101

To reduce the over-representation of 18-25 year olds 
it is essential we take a developmental approach and 
the most logical and accessible solution is to extend 
the jurisdiction of Youth Justice to 25 years old. The 
infrastructure is there and a precedent has been set 
with Victoria’s Youth Strategy covering 12-25 year olds.
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Fines

In terms of current infringement policies in Victoria, there exists a fine 
to crime pipeline that disproportionately impacts young people who are 
experiencing disadvantage.102 There are three core aspects to consider 
when evaluating the efficacy and fairness of the Victorian fines 
system: (1) whether fines are the best way to deter children and young 
people; (2) the amount of the fine issued in response; (3) the method of 
prosecuting unpaid fines. In the Children’s Court there is the CAYPINS 
system103 which adequately deals with (3) however this system does 
not exist for 18-25 year olds.

Some infringement offences such as begging and having an open 
container of liquor explicitly criminalise poverty and homelessness. 
The one-size-fits-all fines system means most young adults experi-
encing vulnerability who receive fines are unable to pay them. These 
young people are then subject to enforcement measures, prosecutions 
and the risk of imprisonment if their fines remain unpaid. This has 
generational flow-on impacts. For example, we often see children and 
young people commit shoplifting offences for food and clothes their 
family can’t afford because their families are trying to pay off fines. By 
reducing the impact of fines on youth experiencing vulnerability and 
financial hardship, consequential offending can be prevented. The 
independent Fines Reform Advisory Board (FRAB) inquiry in 2020 
recommended consideration be given to concession-based fines, 
which would legislate that people, including under 25 year olds on 
Centrelink and others in significant financial hardship would be fined 
a smaller amount.104 The legal assistance sector has recommended 
between 5 and 20 percent of the full fine amount. This reform would 
enable people experiencing financial hardship to address their infringe-
ments and avoid criminalisation. Keeping people out of the courts will 

There are two areas of concern in the civil justice system 
that are contributing to the over-representation of these 
youth cohorts: (1) the fines infringement system; and, 
(2) misidentification of victim survivors in family violence 
and personal safety matters as perpetrators.

prevent them entering the recidivist cycle of exposure to the criminal 
justice system, which sees hardship compounded and reoffending 
become more likely. This reform was introduced in relation to COVID 
fines and should be extended to all 10-25 year olds.105

The FRAB similarly found that improving the accessibility of the Work 
and Development Permit (WDP) Scheme would assist more recipients 
experiencing vulnerability and made three key recommendations 
focused on enabling those who shouldn’t or can’t pay their fines to 
access a therapeutic, non-financial alternative to payment.106

Another FRAB recommendation that would reduce reoffending and 
prosecution is the direction to make enforcement review decisions 
final and binding. Currently, after Fines Victoria reviews an enforcement 
agency’s decision to issue a fine, the enforcement agency has the 
power to issue a charge and summons for the underlying offence 
where the infringement is cancelled by Fines Victoria. Making Fines 
Victoria’s decisions final and binding would again prevent vulnerable 
Victorians being funnelled into the court system.107
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The Royal Commission into Family Violence (RCFV) raised concerns 
about the misidentification of the predominant aggressor in family 
violence situations and its associated impact on women.108 It also 
recommended programs to prevent the criminalisation of children 
and young people.109

A small study conducted by Women’s Legal Service Victoria in 2018 
revealed that of the 55 female clients named by police as respondents 
to intervention orders, 32 were incorrectly identified.110 The misidentifi-
cation of women as the predominant aggressor in family violence situ-
ations leads to the criminalisation of family violence victim-survivors, 
compounding their distress and trauma.111 The Centre for Innovative 
Justice’s Positive Intervention for Perpetrators of Adolescent violence 
in the home (PIPA) Report also found case examples where young 
victim-survivors had been misidentified during its research and that the 
Victorian legal response system carries a strong risk of criminalisation 
of young people.112 The PIPA report demonstrates that the current legal 
response to family violence is not reducing risk to families and makes 
young people vulnerable to criminalisation.113

Anecdotally, we know that police misidentification 
in Family Violence and Personal Safety matters is a 
phenomenon disproportionately affecting over-rep-
resented children and young people. The challenge is 
that insufficient data is available, hence our ask for the 
collection of data as a starting point.
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Ending their under-representation means addressing broader social 
inequities and determinants of health and wellbeing, including poverty, 
systemic racism, homophobia, transphobia, ableism, sexism, classism 
and any other types of discrimination. It means Truth, Voice and Treaty. 
It means access to education, safety, housing, health and justice not 
just for them but their families as well. Some of the specific action that 
this change requires is outside the scope of our Action Plan. However, 
we hope that our Action Plan takes us a further step closer to ensuring 
that the children and young people discussed in this document who are 
over-represented in the criminal justice system are not just free from 
criminalisation, but have an opportunity to thrive in life, along with all 
children and young people in Victoria.

Conclusion

The five groups of young people that we have focused on 
in this Action Plan are entitled to equitable outcomes and 
procedural fairness not just in the criminal justice system 
but also in the intersecting systems of health, education 
and child protection. 
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